














weaken the class action device as an effective procedure to address systemic
employment discrimination, the Court should decline en banc review.

Counsel for Plaintiffs/Appellants, and counsel for Defendant/Appellant,
have consented to the filing of this brief. See FRAP 29(a).

ARGUMENT

L. CHALLENGES TO SUBJECTIVE EMPLOYMENT
PRACTICES SATISFY COMMONALITY

As the court below correctly held, and the panel properly affirmed, plaintiffs
may challenge Wal-Mart’s excessively subjective pay and promotion practices on
a classwide basis. Here, the delegation of subjective decision-making authority
was “part of a consistent corporate policy” and Rule 23(a) commonality was
“supported by other evidence giving rise to an inference of discrimination.” Dukes
v. Wal-Mart Stores, Inc., 222 F.R.D. 137, 149-50 (N.D. Cal. 2004), aff'd 474 F.3d
1214, 1231 (9" Cir. 2007). Defendant Wal-Mart and amicus curiae RILA wrongly
imply that this conclusion lies far outside the doctrinal mainstream. On the
contrary, extensive authority within and outside of this Circuit, and an ample
factual record, support the panel’s affirmance.

First, challenges to employment practices like Wal-Mart’s present common
questions of law and fact. For decades, courts have found commonality satisfied
and certified classes in cases challenging policies directly analogous to the Wal-

Mart promotion and pay policies at issue here. See, e.g., Staton v. Boeing, 327



F.3d 938, 954-56 (9th Cir. 2003); Caridad v. Metro N. Commuter R.R., 191 F.3d
283, 291-93 (2d Cir. 1999); Shipes v. Trinity Indus., 987 F.2d 311, 316-17 (5th Cir.
1993); Cox v. Am. Cast Iron Pipe Co., 784 F.2d 1546, 1557 (11th Cir. 1986);
Carpenter v. Stephen F. Austin State Univ., 706 F.2d 608, 617 (5th Cir. 1983); see
also Green v. USX Corp., 843 F.2d 1511, 1533 (3d Cir. 1988), relevant portion
reinstated by Green v. USX Corp., 896 F.2d 801, 807 (3d Cir. 1990) (similar
analysis under typicality prong of 23(a)).* These courts recognize that excessively
subjective or unduly discretionary employment policies can operate as practices
with consistent and measurable effects on a class, rather than as just a series of
atomized and unrelated decisions. They stem from corporate-level decisions, and
do not spontaneously arise fully formed from geographically dispersed locales.
Thus, if a corporate policy or practice delegating subjective or discretionary
authority extends throughout a company’s operations without substantial variation

9

it is a common policy, just like a common policy requiring a written test for

* Accord Ellis v. Costco Wholesale Corp., 2007 WL 127800 at *8-9 (N.D. Cal.
2007); Smith v. Nike Retail Servs., Inc., 234 F.R.D. 648, 661 (N.D. I11. 2006);
Satchell v. Fedex Corp., 2005 WL 2397522 at *5-7 (N.D. Cal. 2005); Anderson v.
Boeing, 222 F.R.D. 521, 536-37 (N.D. Okla. 2004); McReynolds v. Sodexho
Marriott, 208 F.R.D. 428, 441, 443 (D.D.C. 2002); Ingram v. The Coca-Cola Co.,
200 F.R.D. 685, 697-98 (N.D. Ga. 2001); Beckman v. CBS, 192 F.R.D. 608, 613-
14 (D. Minn. 2000); Shores v. Publix Super Mkts., Inc., 1996 WL 407850 at *6-
*7(M.D. Fla., Mar. 12, 1996); Butler v. Home Depot, 1996 WL 421436 at *1, *3
(N.D. Cal. Jan. 25, 1996); Morgan v. UPS, 169 F.R.D. 349, 356 (E.D. Mo. 1996).



promotion. See Staton, 327 F.3d at 956.” Indeed, the Supreme Court has held that
subjective employment practices may form the basis of a disparate impact claim,
Watson v. Fort Worth Bank & Trust, 487 U.S 977, 990-91 (1988). For Rule 23
purposes, relying on subjective practices is no different from any other common
corporate-level policy decision that leads to workplace inequality.

To avoid loopholes in enforcement, cases consistently reject the suggestion
of Wal-Mart and RILA that the mere presence of excessively subjective practices,
a decentralized decisionmaking structure, or multiple worksites precludes a finding
of commonality. Indeed, many of the above-cited cases (including those decided
in the past several years) involve multifacility classes. This Court recently
reaffirmed these principles in Staton v. Boeing. 327 F.3d at 956-57 (upholding
certification of nationwide class spanning multiple facilities and job categories).®
Wal-Mart and RILA’s pitch for blanket immunity from class liability for any entity

that relies on delegated decisionmaking cannot be squared with Title VII’s broad

> See also, e.g., Shipes, 987 F.2d at 316 (two facilities used “same subjective
criteria” and had common handbooks and procedures); McReynolds, 208 F.R.D. at
441 (companywide policy of delegated discretionary authority); Morgan, 169
F.R.D. at 356 (uniform personnel policies that permitted subjective
decisionmaking in decentralized structure).

® The facts in Staton are on all fours with this case. See, e.g., Brief of Appellant,
2000 WL 34004568 at 23.



mandate to eradicate workplace discrimination. Stafon, 327 F.3d at 956;
McReynolds, 208 F.R.D. at 443.

Second, both the lower court and the panel rightly looked skeptically at Wal-
Mart’s highly discretionary decision-making structure, given the evidence of
gender stereotyping, statistical patterns of gender-based disparities in the
workforce, and the absence of effective accountability structures to address those
disparities. The unfettered discretion consistently embedded in Wal-Mart’s
common pay and promotion practices included ““tap on the shoulder’” promotions,
a widespread failure to post job openings, and compensation policies providing
“substantial discretion” alongside “little guidance.” Dukes, 222 F.R.D. at 146-49.
Plaintiffs presented expert evidence that these “[s]ubjective and discretionary
features of the company’s personnel policy and practice make decisions about
compensation and promotion vulnerable to gender bias.” Declaration of William T.
Bielby, Ph.D (“Bielby Decl.”), § 10, SER at 96. Extensive social science research
findings, submitted on the record in this litigation, support that conclusion. Id. at
941 27-36, SER at 106-112. As the Panel explained, courts should “scrutinize”
subjective practices to ensure they do not operate to deny equal opportunity in the
workplace. Dukes, at 424 F.3d at 1231.

While subjective decisionmaking may be an appropriate business and

personnel model, it also can impair fair, merits-based determinations, and presents



risks of adverse outcomes that should be addressed through appropriate safeguards.
Bielby Decl. 449, SER at 122. Id. at 49 48-63, SER at 122-132 (describing
mechanisms for limiting the potential influence of bias on subjective practices).
When subjective practices lead to significant disparities, they are actionable under
Title VII. Wal-Mart did not provide such safeguards nor monitor their
decisionmaking process for potential adverse outcomes. Id. Upholding the lower
court decision will not improperly constrain business decisionmaking. Rather, it

will require it to conform to legal mandates for equal employment opportunity.

. NEITHER TITLE VII ITSELF NOR TITLE VII CASE LAW
REQUIRE INDIVIDUALIZED HEARINGS

Wal-Mart and its amici the California Employment Law Council (“CELC”)
and Chamber of Commerce also proffer the extreme notion that Title VII and cases
interpreting it require individualized hearings for each class member to determine
their entitlement to and amount of remedies, including backpay. This theory is

erroneous. ' To adopt it would raise the bar too high for large companies to be held

"CELC supports its contention with inapposite caselaw. For example, in East
Texas Motor Freight System, Inc. v. Rodriguez, 431 U.S. 395, 404 n.9 (1977), the
Court was focusing on the adequacy of the class representatives under Rule
23(a)(4), and held that the named plaintiffs were not even members of the class and
thus could not meet be adequate class representatives. The case had nothing to do
with class members’ entitlement to damages, and the language cherry-picked by
CELC does not support its argument. Similarly, Firefighters Local 1784 v. Stotts,
467 U.S. 561, 579-82 (1984), makes clear that Section 706(g) of Title VII



accountable in class actions, in contravention of current case law and the intent of
Congress in enacting the statute.

The Supreme Court in International Brotherhood of Teamsters v. United
States, 431 U.S. 324 (1977), set forth standards for bifurcated litigation in Title VII
class actions that intentionally differentiated the procedures to be utilized in class
actions from the three-stage McDonnell Douglas framework applicable to
individual Title VII cases. Wal-Mart’s argument misreads these standards, which
were meant to facilitate, not restrict, appropriate relief, and obliterates the careful
delineation in the caselaw between class and individual claims. Teamsters does
not require individualized hearings for class members. Indeed, the Ninth Circuit,
as well as six other circuits, have held that individualized hearings may be
inappropriate in certain cases, and have approved statistical or formulaic
approaches in such situations. See Dukes v. Wal-Mart, Inc., 474 F.3d 1214, 1239-
40 (9™ Cir. 2007) (citing cases).

Section 107 of the Civil Rights Act of 1991 (“the 1991 Act”) in no way

altered this longstanding legal doctrine. Wal-Mart and its amici cite nothing in the

primarily was designed to address affirmative action, not the award of backpay or
damages to class members — much less the method by which courts determine such
awards.



text of the statute, nor in its legislative history, that explicitly changed the
standards applicable to liability or relief in class cases.

It is beyond question that in enacting the 1991 Act, Congress’s sole intent
was to enhance the protections afforded to victims of discrimination.® The
Supreme Court acknowledged as much a decade after the Act’s passage:

In the Civil Rights Act of 1991, Congress determined that victims of

employment discrimination were entitled to additional remedies.

Congress expressly found that ‘additional remedies under Federal law

are needed to deter unlawful harassment and intentional

discrimination in the workplace,” without giving any indication that it

wished to curtail previously available remedies.

Pollardv. E.I. DuPont de Nemours & Co., 532 U.S. 843, 852 (2001)(emphasis in
original, internal citation omitted). Accord EEOC v. Luce, Forward, Hamilton &
Scripps, 345 F.3d 742, 747 (9" Cir. 2003).

In light of this history, the 1991 Act cannot be read to implicitly impose the
requirement of individualized hearings. The addition of “mixed motive” language
in Section 107 simply has no relevance to any of the issues presented here. Rather,

the new language was a targeted response to (and reversal of) Price Waterhouse’s

holding that an employer could escape liability for discrimination by showing that

S For example, the “Findings” section declares that the “legislation is necessary to
provide additional protections against unlawful discrimination in employment.”
Pub. L. No. 102-166, §2, 105 Stat. 1071 (1991). Congress sought to “encourage
citizens to act as private attorneys general” by affording them expanded rights and
remedies such as compensatory and punitive damages. H.R. Rep. No. 102-40(I) at
65 (1991); 42 U.S.C. §1981(a) (1994).



it would have made the same decision absent the discriminatory motive. See, e .,
H.R. Rep. No. 102-40(1) & (I) (1991), reprinted in 1991 U.S.C.C.A.N. 549. In
any discrimination case, there are individual circumstances that an employer may
point to as evidence of a non-discriminatory reason for its actions. The “same-
decision” defense added by Section 107 is not conceptually different in this regard.
Courts ordered formula-based class remedies despite the presence of potential
individual defenses for years before the 1991 Act. Therefore, a change to an
individual defense has no effect on whether or not individualized hearings are
required under Title VII. Wal-Mart’s position is thus a distortion of both the
specific intent of the mixed-motive language and the clearly stated congressional

purpose of the 1991 Act.



CONCLUSION

For the foregoing reasons, amici respectfully request that the Court deny the

petition for rehearing en banc.
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